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ENVIRONMENTAL PROTECTION AMENDMENT BILL 2020 
Council’s Amendments — Consideration in Detail 

Resumed from an earlier stage of the sitting. 
Mr R.R. WHITBY — by leave: I move — 

That amendments 4 to 6 made by the Council be agreed to. 
Mr R.S. LOVE: I was on clause 4 when we concluded the last debate, but I am happy to allow the three to be 
discussed together. 
Mr R.R. WHITBY: We are dealing with those matters cognately and I am prepared to accept a question from the 
member for Moore. 
Mr R.S. LOVE: I would have asked clause by clause, but I am happy enough as the parliamentary secretary has 
indicated that he is willing to discuss this and other clauses together. Can he explain the effect of these amendments? 
It is such a massive bill, we would like a good understanding of what has occurred, and we have plenty of time 
this afternoon to discuss it. 
The ACTING SPEAKER: I am having trouble hearing the member for Moore because of all the other conversations. 
Mr R.R. WHITBY: Thank you, member, for the question. Amendments 4, 5 and 6 do not make any material change, 
but will allow a number of amendments to commence immediately, separately from those that require development 
of new regulations. It will support a phased commencement of different parts of the bill. It will allow some new 
definitions relating to amendments to part 4 to commence earlier than the definitions linked to the replacement of 
part 5. This will be done by moving the definitions to be removed into separate subclauses, which can be amended at 
different proclaimed dates along with the amendments that refer to them. The replacement of the licensing provisions 
will take place after review and amendment of the Environmental Protection Regulations 1987, which will require 
extensive stakeholder consultation. I hope that clarifies it. 
Dr D.J. HONEY: Something I was intrigued about with this amendment and, in fact, the act itself, was the 
requirement to make specific references to include off-shore areas. In the existing Conservation and Land Management 
Act 1984, as amended in 2015, section 5 (1) states — 

Where in this Act reference is made to “land to which this Act applies”, the reference is to land, or land 
and waters, comprising — 

… 
(d) nature reserves; and 
(e) marine nature reserves; and 
(f) marine parks; and 
(fa) marine management areas 

That defines land and it was already subject to joint vesting. 
Mr R.R. WHITBY: We are dealing with the amendment sent back from the other place in relation to the 
Environmental Protection Amendment Bill, not the Conservation and Land Management Amendment Bill, which 
we will be discussing later. 
Dr D.J. Honey: I am sorry; I have the wrong one. 
Mr R.R. WHITBY: Thank you, member. He is very keen. He had us worried there for a while! 

Question put and passed; the Council’s amendments agreed to. 
Mr R.R. WHITBY: I move — 

That amendment 7 made by the Council be agreed to. 
Mr R.S. LOVE: This amendment will return the bill to its original state. Can the parliamentary secretary explain 
why this has occurred? I understand it was as a result of an amendment from an opposition member in the other place. 
Mr R.R. WHITBY: As the member for Moore said, this was a recommendation by Hon Dr Steve Thomas to return 
to the previous situation. Consideration on the government side was that it was a reasonable amendment and it was 
agreed to. 

Question put and passed; the Council’s amendment agreed to. 
Mr R.R. WHITBY — by leave: I move — 
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That amendments 8 to 14 made by the Council be agreed to. 

Question put and passed; the Council’s amendments agreed to. 
Mr R.R. WHITBY: I move — 

That amendment 15 made by the Council be agreed to. 

Mr R.S. LOVE: This amendment was made by the minister in the other place. I understand another amendment was 
ruled out of order; it tried to insert a requirement to place a memorial on land titles affected by the declaration of an 
environmentally sensitive area on a land title. I understand that during the debate, it came to notice that there were 
about 98 000 such affections that would have to be dealt with under that proposed change of registering a memorial. 
I think the cost of doing that was calculated at about $17 million, therefore that measure was ruled out. We now 
have a compromise position, I suppose, that I have to say is amenable to the Nationals. We spoke to the minister’s 
office and his chief of staff, sitting there, and discussed this matter. It is a declaration of an environmentally sensitive 
area. That means that it will be placed into a property interest register and that will be available to persons who 
can purchase a property interest report, I think it is called, from Landgate. 

Can the parliamentary secretary explain exactly how the affliction, if you like, of the environmentally sensitive 
area will be recorded and how the person will understand that there is this imposition? To what level of detail will 
the recording be made to give the person a good understanding of what is meant to occur? One of the problems 
we had with the ESA system was that people could inadvertently transgress the law by an action, but they would 
not know they had an environmentally sensitive area declared on their land. They were therefore being set up in 
a very difficult manner. Can the parliamentary secretary explain how that works? I will then ask some more questions 
on the notification issue, which is proposed sections 51B(2)(a) and (b), but perhaps we will talk about the interest 
register first. 

Mr R.R. WHITBY: I thank the member for the question. I want to make the point that the negotiations have been 
productive, and I want to thank the Nationals WA in the other place for its contribution in getting to this stage. 
The member is right; there was an expense involved in contacting, as the member put it, the great number of affected 
parties. The difficulty with that is that would have been a money bill, in effect. The compromise, with the assistance 
of the National Party members in the other place, has worked out quite well. As the member rightly stated, the 
process now is for that interest to be acknowledged, exposed and explained. I will go through the detail. 

This amendment recognises the need to ensure that owners are notified and consulted prior to their property being 
declared an environmentally sensitive area. This amendment clarifies, through regulations, that this level of notice 
and consultation must occur before a new ESA is declared over a property. Proposed section 51B(3) clarifies that 
the notice and consultation requirements will apply to new ESAs. This will reduce duplication and unnecessary 
bureaucracy. A change to remove the reference to the previous notice will ensure that notification of proposed ESAs 
will include any currently in force. It is important that potential buyers are aware of ESAs before buying a property. 
In order to ensure that this occurs, ESAs will now be included in the property interest reports that are available from 
Landgate. That is the first step we have to understand. Proposed section 51B(4) requires information regarding 
ESAs to be provided to Landgate to be included in the property interest reports so that the information will be held 
by Landgate in those property interest reports. This will assist landowners, developers and potential purchasers 
to find the relevant information more easily and in a format that includes much other relevant information about 
the land. 

The government is working with the Real Estate Institute of Western Australia to amend the standard offer and 
acceptance and joint form of general conditions for the sale of land to alert all purchasers to the availability of 
property interest reports. The Minister for Environment has committed to commencing consultation this financial 
year with all property owners who may potentially be affected by environmentally sensitive areas. The consultation 
will be undertaken to develop the regulations. There will be formal contact with some 98 000 people. It is not going 
to cost $17 million, but it will cost a lot of postage stamps, I imagine. When someone looks at an offer to purchase 
document, the default position will be that they will be given the property interest information held by Landgate. That 
will give an overall indication of whether there is an ESA that will impact on a property and it will further direct the 
purchaser to where they can more easily seek more information about that ESA and how it affects the property. 

Mr R.S. LOVE: I turn to the preceding subsections of this amendment. The minister has touched upon the 
requirement for the CEO to notify each owner of an area of the state of the proposed regulations. We are seeing here 
a transition from the previous situation in which ESAs were, if you like, created by a ministerial notice. We have 
spoken about the large number of 98 000 notices, each of which will now have a transitional period, I understand, 
and will need to be recorded under the regulations that are yet to be made. They will then be declared under those 
regulations. Before they can be so declared, the CEO will have to notify each owner or occupier of the proposed 
regulations and invite comments about the proposed regulations to be made within a period specified in the 
notification, and the minister must take into account any comments that are made about the proposed regulations. 
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When this was first discussed between the Nationals and the minister, this requirement did not extend to the existing 
98 000 ESA declarations; it was for new declarations only. I thank the Nationals in the other place for moving this 
amendment. Proposed section 51B(3) refers to regulations proposing to declare an area of the state as an ESA. 
A clause in the originally drafted legislation exempted the minister from having to go through this process on those 
98 000 properties. I thank the minister, the government and the advisers who have suggested that this is feasible and 
for agreeing to review all these 98 000 affected areas so a decision can be made on whether they are still necessary. 
People will understand exactly what is proposed to be put in the regulations and they will have the opportunity to 
object. I understand that the minister and not the department will make the final determination about whether the 
comments by the owner or occupier of the land will lead to the view that the land should not be registered under 
the regulations. I want an explanation of whether that is the case and for the minister to put on the record how this 
will work. I will make a declaration here: I am not an owner of a property that, to my knowledge—actually, I am! 
I think I may be the owner of a property that is subject to an environmentally sensitive area notice, so I make that 
declaration here in the context of what happened earlier in this place. I think that, with 98 000 other notices around 
the state, I am certainly in that broad group of affected people. 
Can the minister explain what will happen if the CEO notifies me that Marbling Brook is an environmentally 
sensitive area and must be protected and I write back and say, “No, it’s not sensitive”? How will the process be 
run? If I form a different view from the minister about whether my property should be subject to an ESA notice, 
is there an appeal process available to me through the State Administrative Tribunal, through some process the 
department has set up, or through a judicial process such as the Supreme Court? 
Mr R.R. WHITBY: I thank the member for the question. I want to acknowledge the fact that a lot of work has been 
done, and we have committed to making a lot of work for the government through that consultation process. There 
are a lot of property owners, but that work will be done this financial year. I guess it is an indication of Parliament 
in action, negotiating and getting an outcome that the member as well as the government can be happy with; it is 
democracy in action. That is something we can be happy about. 
In response to someone who objects to an ESA on their property, the minister makes the decision. As the member 
pointed out earlier, the minister must take into consideration any representations made to him. That exists in a whole 
range of areas of government; the minister has the final say. It is not unusual. That is the usual practice. In this 
case, there will be the ability for disallowance in the Parliament. That option will be available. We also live in 
a democracy in which there is a separation of powers, so the judiciary might be another option. I confirm again that 
the minister will make that decision, but they will be duty bound to consider what is put to them. 
Mr R.S. LOVE: The parliamentary secretary said that the minister will make the decision. Will the minister then 
alert the CEO about their opinion, or will the minister be the person who has to sign off on the regulations, and 
therefore that is the process that will cause that particular declaration not to occur? Would the backlog of 98 000 titles 
be disallowed in their entirety, or would it be possible to disallow the declaration of environmentally sensitive areas 
on a case-by-case basis? 
Mr R.R. WHITBY: The Parliament will have discretion about whether the disallowance will deal with one case 
or all cases. That would be at the discretion of the Parliament, not the government. In terms of ESAs and where 
they apply and the regional issues, it will come down to a matter of further consultation and making any changes 
through the regulations that will exist. The government is in no mood to take issue with people. It wants to work 
cooperatively and consult. It will take a very moderated and intelligent approach to this. The minister will have 
the final say but will be duty bound to consult. 
Mr R.S. LOVE: I seek some clarity. The parliamentary secretary said that the environmentally sensitive areas 
will be declared by regulation. Will there be a separate declaration for each area, or will there be one declaration 
that covers thousands of titles? That will materially affect whether the Parliament will be inclined to disallow. It may 
well be inclined to disallow a small area or a unique circumstance, but that is a different prospect from undoing 
a year’s work of the department in going through 98 000 titles. 
Mr R.R. WHITBY: We are dealing with geography and the natural world. It does not look at titles. We could be 
looking at a significant lone extremely rare plant or a wetland area that traverses a number of boundaries. An ESA 
could be applied to a small part of a property or a large area. It will depend on the circumstances. 
Mr R.S. LOVE: I guess that is a wait-and-see approach, in a sense. I want to touch briefly on the situation with 
the current notified ESAs. There are transitional clauses in the bill. We could wait to talk about that when we get 
to those clauses, but it would probably be just as easy—if the parliamentary secretary is so inclined—to talk now 
about what will happen to the administration of those ESAs and what will be the status of those ESAs in the interim 
before the regulations are made. Will the existing ESA notice continue after the act has been passed and assented 
to? Will that bring the existing declarations to an end? Will there be some sort of transitional period? As I said, we 
could talk about that later, because there are clauses to that effect, but it might be more convenient to talk briefly 
about how that will work with the notification process as well. 
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Mr R.R. WHITBY: The current regime around ESAs will hold until the regulations are completed. As we have 
discussed, there will be extensive consultation about the regulations. The current scenario will stay in effect until 
those regulations are made and gazetted. 
Mr R.S. LOVE: I have nothing more on this part of the bill. I am sure the member for Cottesloe will have some 
comments to make. I want to put on the record my thanks to the minister and the advisers. Sarah McEvoy has dealt 
with me on this issue over a number of years. We have not always had happy discussions. I want to place on the 
record how important this amendment is to the many thousands of landowners in Western Australia who I think 
have been dudded by the old system of ESAs. I spent a lot of time with previous governments and others trying to 
get sensible outcomes and to get reviews of ESAs. The government has now agreed to a review of the existing ESAs, 
which is desperately needed, and to a more sensible approach to the declaration of new ESAs. Thank you very much. 

Dr D.J. HONEY: The member for Moore has covered this quite well, but I want to burrow a bit more into the 
property interest report. Instead of the ESA being put on the title, which perhaps would have been a firmer way of 
dealing with it, this amendment is a compromise. It has been put to me that although a property interest report may 
include a declaration of an environmentally sensitive area, that may not always be the case. Can the parliamentary 
secretary clarify that for me? If someone asks for a property interest report, and an environmentally sensitive area 
is declared on part or all of that property, will that property interest report always inform the person that that 
designation exists? 

Mr R.R. WHITBY: Yes, indeed. That will always be the case. The CEO must notify the agency principally assisting 
the minister administering the Transfer of Land Act 1893 in its administration of the declaration or amendment of an 
environmentally sensitive area with a view to that agency including information as to the environmentally sensitive 
area in information dissemination as to property interests in land. By law, that will always be the case. 

Question put and passed; the Council’s amendment agreed to. 
Mr R.R. WHITBY — by leave: I move — 

That amendments 16 to 24 made by the Council be agreed to. 

Question put and passed; the Council’s amendments agreed to. 
Mr R.R. WHITBY: I move — 

That amendment 25 made by the Council be agreed to. 

Mr R.S. LOVE: I would like a brief explanation of what this amendment will do and what its effect will be, to 
understand how it will affect the Planning and Development Act. I guess it is just a procedural amendment to do 
with timing, but perhaps the parliamentary secretary can explain that. 

Mr R.R. WHITBY: It is similar to the amendment we discussed earlier. We are dealing with two bills that are going 
through the Parliament at the same time and are overlapping. This was on the advice of the Parliamentary Counsel’s 
Office to deal with that issue, so I think it is basically a technical matter to allow the two bills to align. 

Question put and passed; the Council’s amendment agreed to. 
The Council acquainted accordingly. 
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